IMMIGRATION, REPATRIATION, ASYLUM - THE PRESIDENT CAN ORDER
THE REPATRIATION OF HAITIAN ALIENS PICKED UP IN INTERNATIONAL
WATERS WITHOUT A DETERMINATION AS TO THEIR STATUS AS
REFUGEES. SALE V. HAITIAN CENTERS COUNCIL, INC., 113 S. CT. 2549

(1993).

I. FACTUAL BACKGROUND

On June 21, 1993, the United States Supreme Court handed down its
decision in Sale v. Haitian Centers Council, Inc.'

In a controversial

opinion, the Court held that neither section 243(h)(1) of the Immigration and
Nationality Act of 19522 nor Article 33 of the United Nations Convention
Relating to the Status of Refugees3 limits the President's power to order the
Coast Guard to repatriate illegal aliens intercepted on the high seas without
a determination as to their status as refugees.
In September 1981, President Reagan issued Executive Order No.
12,324, 4 concluding that the continual flow of illegal immigrants to the
United States was a "serious national problem detrimental to the interests of
the United States."' This Order gave the Secretary of State the authority to
enter into agreements with other nations for the purpose of prohibiting the
illegal migration of persons from those nations to the United States.6
On September 23, 1981, the United States and Haiti entered into such an
agreement, providing for the return of Haitians who were caught attempting

113 S.Ct. 2549 (1993).
2 8 U.S.C. § 1253(h) (1988 & Supp. IV 1992).
3United Nations Convention Relating to the Status of Refugees, July 28, 1951, at art. 33,

19 U.S.T. 6259, 6276, 189 U.N.T.S. 137, 176 [hereinafter Refugee Convention].
4 Exec. Order No. 12,324, 3 C.F.R. 180 (1982), reprinted in 8 U.S.C. § 1182 (1988).
s Haitian Ctrs. Council, Inc. v. McNary, 969 F.2d 1326, 1329 (2nd Cir. 1992), cert.
granted and judgment vacated sub nom. Sale v. Haitian Ctrs. Council, Inc., 113 S.Ct. 3028
(1993) (citing Proclamation No. 4,865, 46 Fed. Reg. 48107 (1981), reprintedin 8 U.S.C.A.
§ 1182 note (West Supp. 1992)). The Reagan administration was particularly concerned with
unauthorized Haitian migration. See Arthur C. Helton, The Mandate of U.S. Courts to Protect
Aliens and Refugees Under International Human Rights Law, 100 YALE L. J.2335, 2341
(1991).
6 Proclamation No. 4,865, 46 Fed. Reg. 48107 (1981), reprinted in 8 U.S.C. § 1182
(1988).
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to migrate illegally to the United States.7 The agreement authorized United
States authorities to board Haitian vessels sailing to the United States to
determine the status of both the vessels and the people on board.' While the
United States was permitted to return those Haitians found to be acting in

violation of Haitian law, Haitians qualifying as refugees were not to be
returned to Haiti.9 The agreement also provided that Haitians who were sent
back would not be persecuted upon their return to Haiti.'0

In accordance with this agreement, the United States Coast Guard began
interdicting ships bringing Haitian immigrants to the United States." Under
this program, every Haitian pulled from a vessel en route to the United
States was to be taken aboard a coast guard cutter, where an official of the
Immigration and Naturalization Service (INS) would conduct a "pre-screen"
interview to determine whether that person might qualify as a "refugee." 2
Those who could show a "credible fear of persecution," thus qualifying as13
"refugees," were allowed entry into the U.S. to pursue an asylum claim.
Those Haitians who could not show a probability of persecution upon their
return to Haiti were "screened-out" and repatriated to Haiti.' 4

7 Interdiction Agreement Between the United States of America and Haiti, Sept. 23, 1981,

U.S.-Haiti, 33 U.S.T. 3559. The agreement addressed the "mutual concern of the
Governments of the United States and of the Republic of Haiti to stop the clandestine
migration of numerous residents of Haiti to the United States and.. . the mutual desire...
to cooperate to stop such illegal migration." id.
' IL The agreement established "a cooperative program of interdiction and selective
return to Haiti of certain Haitian migrants and vessels involved in illegal transport of persons
coming from Haiti." l
' Md.at 3560.
1oId.

" McNary, 969 F.2d at 1330.
Section 1101(a)(42) of the Immigration and Nationality Act defines a refugee as

12 Id.

follows:
[A]ny person who is outside any country of such person's nationality or,
in the case of a person having no nationality, is outside any country in
which such person last habitually resided, and who is unable or unwilling
to return to, and is unable or unwilling to avail himself or herself of the
protection of, that country because of persecution or a well-founded fear
of persecution on account of race, religion, nationality, membership in a
particular social group, or political opinion ....
94 Stat. 102, 8 U.S.C. § 1101(a)(42) (1988).
'" McNary, 969 F.2d at 1330.
14 Id.
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Following the January 1991 election of Haitian President Jean-Bertrand
Aristide,'5 the number of Haitians seeking asylum in the United States
dropped off substantially.16 On September 30, 1991, however, Aristide's
regime was overthrown in a violent military coup.17 As a result, thousands
of Haitians began fleeing Haiti to seek refuge in the United States.
As the numbers began to increase dramatically, the Coast Guard cutters
became vastly overloaded. 9 In an effort to accommodate the rising number
of Haiti migrants for "pre-screening" under the U.S.-Haitian agreement,
temporary housing facilities were set up at the U.S. Naval Base in Guantanamo, Cuba."
The Guantanamo facilities, however, soon were filled to capacity. 2 This
burden notwithstanding, during the first three weeks in May, 1992 the Coast
Guard intercepted 10,497 more Haitian aliens.' Consequently, President
Bush, rather than allowing the Haitians to come to American soil, issued
Executive Order No. 12,807,' which authorized the Coast Guard to
repatriate the aliens without giving them an opportunity to establish
themselves as refugees.'
In issuing the order, the President and his
advisors reasoned that the majority of the Haitians being screened at that
time were sent back, and that the Haitians were putting their lives in danger

15 Don A. Schanche, PresidentSeized in Haitian Revolt, L.A. TIMEs, Oct. 1, 1991, at Al.
Enormously popular, Aristide was Haiti's first freely elected president. Id.
Before the September 1991 coup, U.S. officials had anticipated that about 400 Haitian
refugees would attempt to come to the U.S. in the 1991 fiscal year. U.S. Agency out of Funds
for Refugees, CM. TRmB., Sept. 6, 1991, at C36. However, in the 10 years between 1981 and
September, 1991, over 25,000 Haitian migrants were interdicted. Haitian Refugee Ctr., Inc.
v. Baker, 953 F.2d 1498, 1502 (11 th Cit. 1992).
17

Haiti's Military Assumes Power After Troops Arrest the President,N.Y. TIMES, Oct.

1, 1991, at Al.
" Immediately following the coup, there was widespread violence and brutality directed
toward supporters of Aristide. See 138 CoNG. REC. S13,095 (daily ed. Sept. 9, 1992). In the
six months following the coup, the U.S. Coast Guard encountered over 34,000 Haitian
refugees. Sale v. Haitian Ctrs. Council, Inc., 113 S. Ct. 2549, 2554 (1993).
'9 Sale, 113 S. Ct. at 2554.

20 Id. at 2554-55.

These temporary facilities had a capacity of only 12,500 persons, while over 34,000
Haitians had been detained. Id.
22 Id. at 2555.
23 Exec. Order No. 12,807, 57 Fed. Reg. 23133 (1992), reprinted in 8 U.S.C. § 1182
(Supp. IV 1992).
2 Sale, 113 S. Ct. at 2555-56.
21
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by sailing on overcrowded and unseaworthy vessels.' President Clinton
has kept this order intact.26
On March 18, 1992, before the issuance of Executive Order No. 12,807,
the Haitian Centers Council (HCC) and similar organizations filed suit in the
United States District Court for the Eastern District of New York against the
Commissioner of the INS, the Attorney General, the Secretary of State, the
Commandant of the Coast Guard, and the Commander of the Guantanamo
Naval Base.27 This suit, brought on behalf of both the interdicted Haitians
and the Haitians who were then being held at Guantanamo, alleged that the
Haitians' statutory and treaty rights to apply for refugee status and avoid
repatriation to Haiti were not sufficiently being protected by the screening
procedures provided by the Coast Guard on their cutters and at Guantanamo.' The suit further alleged that, because of their political affiliations,
over 1,500 Haitians had been killed or subjected to violence to their persons
or property during the "reign of terror" that followed the September 1991

IId. at 2555. The Bush Administration defended the new policy as " 'the most rational
approach in terms of safety and humanitarian concerns,' "citing the fact that 18 refugees had
drowned the previous week trying to make the "perilous 600-mile crossing from Haiti to the
United States." Larry Lipman & Andrew Alexander, 38 HaitiansFound at Sea, Sent Home,
ATLANTA CONST., May 27, 1992, at A6 (citing White House Press Secretary Marlin
Fitzwater). The Administration contended that the majority of the Haitians were fleeing
economic hardship rather than political repression, and announced that Haitians could still
apply for political asylum at the U.S. Embassy in the Haitian capital of Port-au-Prince.
Andrew Alexander, U.S. to Stop, Return People FleeingHaiti, SAN DIEGO UNION-TRIn., May
25, 1992, at Al. The order was criticized by many, including the United Nations High
Commissioner for Refugees. See Haiti Unrest Spreads, CHi. TRIB., May 28, 1992, § 1, at 5.
26
Sale, 113 S. Ct. at 2555-56. Clinton's enforcement of Bush's repatriation policy marks
a direct reversal from Clinton's campaign promise to grant hearings to the Haitians as
potential political refugees. See, e.g., Bob Adams, President Has Led Bold Charges and
Stumbled, ST. LOUIS POsT-DISPATCH, April 29, 1993, at Al; Clinton Urges Temporary
Asylum in U.S. for the Haitian Boat People, L.A. TIMES, May 27, 1992, at A8.
27 Sale, 113 S. Ct. at 2556; Haitian Ctrs. Council, Inc. v. McNary, 789 F. Supp. 541
(E.D.N.Y. 1992), aff'd in part, vacated in part, 969 F.2d 1326 (2d Cir. 1992), cert. granted
andjudgment vacated sub nom., Sale v. Haitian Ctrs. Council, Inc., 113 S. Ct. 3028 (1993).
28 Sale v. Haitian Ctrs. Council, Inc., 113 S. Ct. at 2556. The HCC additionally alleged
that the government's refusal to allow the Haitian Service Organizations access as legal
counsel to the Haitians being held at Guantanamo and on the Coast Guard cutters was a
violation of the First Amendment. McNary, 789 F. Supp. at 541.

.1993]

SALE V. HAMAN CENTERS COUNCIL, INC.

coup." Because of this persecution, thousands of Haitians had embarked
on a dangerous journey in inadequate vessels seeking freedom in the United
States.3
In April 1992, the District Court granted the plaintiffs a preliminary
injunction, requiring the United States to provide the Haitians on Guantanamo with access to legal counsel for the screening process. 31 The Supreme
Court stayed that order on April 22, 1992.32
During the government's appeal from that stay, President Bush issued the
Executive Order that was challenged in Sale.33 Following the issuance of
that Order, the HCC applied for a temporary restraining order to enjoin
implementation of the Executive Order, contending that it violated both
section 243(h) of the Immigration and Nationality Act of 1952 (INA) and
Article 33 of the United Nations Protocol Relating to the Status of Refugees.34

The District Court denied the application, holding that Haitians in
international waters could not draw relief from either section 243(h) of the
INA or Article 33 of the U.N. Convention.35 The court found that section
243(h) of the INA applied only to aliens in United States territory, and that
the provisions of the U.N. Convention were not "self-executing" and thus
could not be enforced without appropriate legislative action.3

Id For an account of the brutal conditions which followed the coup, see 138 CONG.
REC. S 13,095 (daily ed. Sept. 9, 1992) (statement of Senator DeConcini (quoting report issued
on December 31, 1991 by America's Watch, the National Coalition for Haitian Refugees and
Physicians for Human Rights)).
30Id. ("[Thousands of Haitian refugees '[had] set out in small boats that (were] often
overloaded, unseaworthy, lacking basic safety equipment, and operated by inexperienced
persons, braving the hazards of a prolonged journey over high seas ....' "(quoting Brief for
Appellant at 24)); see generally Twenty-three HaitianRefugees Dead, 122 Missing After Boat
Sinks, ATLANTA CONST., Nov. 22, 1991, at Cl; J.P. Slavin, Packed into Pitiful Boats,
HaitiansRisk Their Lives to Flee, ATLANTA CONsT., June 1, 1992, at A10.
3'McNary, 789 F. Supp. at 541.
32McNary v. Haitian Ctrs. Council, Inc., 112 S.Ct. 1714 (1992).
33See Sale, 113 S. Ct. at 2556; see generally supra notes 21-25 and accompanying text.
34
d
35 Haitian Ctrs. Council, Inc. v. McNary, No. 92 CV 1258, 1992 WL 155853, at *10
(E.D.N.Y. June 5, 1992), rev'd, 969 F.2d 1350 (2d Cir.), rev'd, Sale v. Haitian Ctrs. Council,
Inc., 113 S.Ct. 2549 (1993).
36 Id. at *12. The District Court in McNary, however, found that Article 33 forbids the
return of Haitian refugees yet was emasculated by the absence of a U.S. statute implementing
the Article: "As it stands now, Article 33 is a cruel hoax and not worth the paper it is printed
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The U.S. Court of Appeals for the Second Circuit reversed, holding that
section 243(h)(1) applied to all aliens, regardless of whether they are in
United States territory or in international waters.37 The court based its
conclusion both on the fact that "alien" was defined as "any person not a
citizen or national of the United States," and the fact that the 1980
Amendment to the INA had removed the words "within the United
,3
States.
The court also rejected the government's contention that the placement of
section 243(h)(1) in Part V of the INA, entitled "Deportation; Adjustment of
Status," mandated that section 243(h)(1) applied only to aliens within the
United States, holding that, since the 1980 Amendment to the INA, section
243(h)(1) has applied to the "return" of aliens as well as to their deportation.39 Similarly, the government's contention that section 243(h) did not
limit the President's powers of repatriation since it applied only to actions
of the Attorney General and not of the President, was rejected.'" The court
further held that the U.N. Convention, like the 1980 Amendment to the INA,
protected all aliens, regardless of their location.4 '
The United States Supreme Court reversed the Second Circuit's ruling.
Held, neither section 243(h) of the INA nor Article 33 of the United Nations
Convention and Protocol Relating to the Status of Refugees limits the power
of the President to order the Coast Guard to repatriate undocumented aliens

on unless Congress enacts legislation implementing its provisions or a higher court reconsiders
Bertrand [v. Sav, 684 F.2d 204 (2d Cir. 1982) (holding that U.N. Protocol's provisions are
not self-executing)]." Id. For a more detailed explanation of Bertrand, see infra notes 53-54
and accompanying text.
" McNary, 969 F.2d 1350 (2nd Cir. 1992), rev'd, Sale v. Haitian Centers Council, 113
S. Ct. 2549 (1993).
3g Id. at 1358-59. The court ruled that the unambiguous language of the statute clearly
showed that Haitians were within the statute's protection since they were not citizens of the
United States, but of Haiti, and were thus "plainly designated by the term 'any alien.' " Id.
at 1358. The court further held that § 243(h)(1) was not limited in application to United
States territory because Congress, in removing the phrase "within the United States," had
demonstrated its plain intent to extend the statute's protection beyond the borders of U.S.
territory. Id. at 1359.
39 Id. at 1360. The Refugee Act of 1980, amending the INA, replaced the word "deport"
with the phrase "deport or return." Pub. L. No. 96-212, 94 Stat. 102 (1980) (codified as
amended at 8 U.S.C. § 1253(h)(1) (1988 & Supp. IV 1992)); see infra note 51 and
accompanying text.
'o McNary, 969 F.2d at 1360.
4' 1& at 1362.
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intercepted on international waters. Sale v. Haitian Centers Council, Inc.,
113 S.Ct. 2549 (1993).42
I. LEGAL BACKGROUND

In 1952, Congress passed the Immigration and Nationality Act (INA).43
This act authorized the Attorney General to withhold the deportation of any
alien immigrant who could demonstrate a clear probability of physical
persecution if returned to his home country. 44 In 1965, Congress amended
the INA to allow the government to withhold deportation of an alien who
could show a clear probability of persecution based on "race, religion,
nationality, membership in a particular social group, or political opinion." '
In 1968, the United States, with its accession to the Protocol Relating to
the Status of Refugees, became a part of the United Nations Convention
Relating to the Status of Refugees. 4' This Convention and Protocol were
more aggressive than the 1965 version of the INA by requiring the member
nations to withhold deportation of those aliens who could show a credible
42

The Supreme Court granted certiorari on October 5, 1992, largely because the Second
Circuit's opinion conflicted with the Eleventh Circuit's decision in Haitian Refugee Ctr., Inc.
v. Baker, 953 F.2d 1498 (11th Cir.), cert. denied, 112 S. Ct. 1245 (1992). Sale, 113 S. Ct.
at 2558. In Baker, the court overturned a preliminary injunction prohibiting the U.S.
government from forcibly repatriating Haitians in its custody, holding that the INA did not
provide any protection to aliens who were interdicted on the high seas. 953 F.2d at 1509-10.
43 Immigration and Nationality Act of 1952, Pub. L. No. 82-414, 66 Stat. 163 (current
version at 8 U.S.C. §§ 1101-1525 (1988 & Supp. IV 1992)).
"Id The INA was passed in order to create a "comprehensive, revised immigration,
naturalization, and nationality code." H.R. REP. No. 1365, 82d Cong., 2d Sess. 1 (1952),
reprinted in 1952 U.S.C.C.A.N. 1653.
4' Pub. L. No. 89-236, 79 Stat. 911 (codified as amended at 8 U.S.C. § 1253(h) (1988 &
Supp. IV 1992)).
4Protocol Relating To The Status of Refugees, openedfor accessionJan. 31, 1967, 19
U.S.T. 6223,. 606 U.N.T.S. 267 [hereinafter Refugee Protocol]; Refugee Convention, supra
note 3. The Refugee Convention, created to handle the massive European immigrations
which followed World War 11, was the first international agreement to obligate signatory
nations to protect refugees. Arthur Helton, Economical, Municipal,and Legal Challenges to

United States Refugee Policy, 21 HARV. C.R.-C.L. L. REV. 493, 504 & n.29 (1986) (citing
U.N. High Comm'n for Refugees, A Mandate to Protect and Assist Refugees 19, UNHCR

Geneva (1971)). The 1967 Refugee Protocol restated Articles 2-34 of the Convention, and
extended the application of its provisions to all persons who were refugees. Id The Refugee
Convention had extended protection only to those persons who became refugees before
January 1, 1951. Id
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fear of persecution. Article 33.1 reads:
No Contracting State shall expel or return ("refouler") a
refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on
account of his race, religion, nationality, membership of a
particular social group or political opinion.' 7
In an effort to conform U.S. statutory law to the provisions of the U.N.
Convention, Congress passed the Refugee Act of 1980, amending the
INA. 4" This Act altered the INA to require the Attorney General to
withhold deportation of aliens who showed a clear probability of persecution.49 Prior to this amendment, the United States had the option of
withholding the deportation of such aliens.' Section 243(h) of the INA
now closely resembled Article 33 of the U.N. Convention:
The Attorney General shall not deport or return any alien
... to a country if the Attorney General determines that
such alien's life or freedom would be threatened in such
country on account of race, religion, nationality, membership
in a particular social group, or political opinion.5
Although Congress, in passing the Refugee Act of 1980, intended to
conform the United States statutory refugee law to the U.N. Convention,52
some courts' rulings have revealed differences between the two. For
example, in Bertrandv. Sava,53 the Court of Appeals for the Second Circuit
held that the U.N. Convention was not a "self-executing" agreement and thus
could not confer any rights to aliens without the aid of a Congressional

4 Refugee Convention, supra note 3, at art. 33.1.
4 See S. Rep. No. 256, 96th Cong., 2d Sess. 1 (1980), reprinted in 1980 U.S.C.C.A.N.
141, 144; see also Sale, 113 S. Ct. at 2557.

U.S.C. § 1253(h)(1).
5 See supra note 45 and accompanying text.
5'8 U.S.C. § 1253(h).
52 See supra note 48 and accompanying
text.
498

5'684 F.2d 204 (2nd Cir. 1982).
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statute.4
This ruling was reinforced in Haitian Refugee Center, Inc. v. Gracey,s,
in which the U.S. District Court for the District of Columbia held that since
the U.N. Convention and Protocol were not self-executing, the United States
was not bound to observe the non-refoulment provision of the Convention
when dealing with aliens in international waters.' This interpretation was
again reaffirmed in Haitian Refugee Center, Inc. v. Baker."
Other decisions have also held that aliens intercepted on international
waters do not enjoy the same rights as those in United States territory. In
Jean v. Nelson,"8 the Eleventh Circuit Court of Appeals found that aliens
detained at the U.S. border did not have due process protection for
discriminatory policies promulgated by the President or the Attorney
General.59 The court also noted that the President enjoyed "an independent
source of power concerning immigration policy, at least with regard to

Id. at 219. In Bertrand, suit was brought by Haitian aliens who had been picked up
while in route to Florida and transferred to New York to await exclusion hearings. The
Haitians first complaint was that the denial of their parole requests constituted either a failure
of an INS Director to exercise his authority to grant parole, or it amounted to discrimination
against the Haitians because of their race and origin. The Haitians also contended that the
INS Director had violated the U.N. Convention and Protocol. Id. at 207. With regard to the
first complaint, the court held that the INS Director had committed no violation. Id. at 21314, 217-18.
s 600 F. Supp. 1396 (D.D.C. 1985), aff'd on other grounds, 809 F.2d 794 (1987).
Id. at 1407. In Gracey, President Reagan's interdiction program, under which Haitians
were granted a screening process in accordance with the U.S.-Haiti Immigration Agreement
(see supra notes 7-14), was challenged as a violation of the United States' non-refoulment
obligation as imposed by § 243 of the INA and Article 33 of the U.N. Convention.
s7949 F.2d 1109, 1110 (llth Cir. 1991), cert. denied, 112 S. Ct. 1245 (1992). In Baker,
the Haitian Centers Council demanded legal representation for the interdicted Haitians at
Guantanamo and challenged the screening process. The court, reversing the district court's
decision, held that § 243(h) did not apply to aliens on the high seas and that Article 33 of the
U.N. Convention was not self-executing and therefore did not extend any protection. Id.
- 727 F.2d 957 (11th Cir. 1984), aff'd, 472 U.S. 846 (1985).
5 Id.at 984. In Jean, Haitian aliens who were awaiting a final determination on their
requests for asylum alleged that their detention had been improper because the government,
by adopting a new practice of detaining aliens awaiting asylum hearings rather than paroling
them, had violated the notice and comment provisions of the Administrative Procedure Act.
The Haitians also alleged that the new incarceration policy was discriminatory against Haitian
aliens. Id. at 961. The court, however, dismissed the suit, holding that the Constitution
afforded the aliens no right to challenge the decisions of executive officials in the United
States. Id at 984.

590
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matters that ' are not the subject of either a statutory mandate or an express
prohibition."
Later, in Haitian Refugee Center, Inc. v. Baker,6 ' the Eleventh Circuit
Court of Appeals held that the Haitian Refugee Center had no First
Amendment right of access to provide interdicted Haitians with legal
counsel. 2 Moreover, the Baker court ruled that because the Haitians were
not within63 United States territory, they had no rights under section 243(h) of
the INA.

Ill. ANALYSIS
The Supreme Court, in its opinion by Justice Stevens, found widespread
legal support for its ruling. In holding that section 243(h) of the INA does
not apply extraterritorially, Stevens focused primarily on the total absence of
evidence that Congress ever intended to extend the protection of section
243(h) to international waters. With regard to Article 33 of the U.N.
Convention Relating to the Status of Refugees, both in the United States'
considerations in acceding to the Protocol and in the text and negotiating
history of the Convention itself, the Court again focused on the lack of
evidence that it was to apply extraterritorially. Justice Blackmun, on the
other hand, wrote a strongly-worded dissent in pursuit of a worthy cause.
His reasoning, however, is insufficient to overcome the majority's thorough
opinion.

6

Id. at 965.

61 953

F.2d 1498 (11th Cir. 1992).

62 Id. at 1512. The Haitian Refugee Center alleged that the denial of access to the Haitian
aliens detained on the Coast Guard cutters and at Guantamo constituted a violation of the
HRC's first amendment right to access, since its " 'organizational purpose ha[d] been
thwarted in that it ha[d] been unable effectively to provide ... legal assistance and
information concerning their legal rights' " to the refugees. Id The court, however, ruled
that because they had been picked up in international waters, "the interdicted Haitians ha[d]
no recognized substantive rights under the laws or Constitution of the United States." Id at
1513.
' Id. at 1509-10. The Haitian Refugee Center had alleged further that the interdiction
program was a violation of the refugees' rights under the INA. The court, in ruling against
this claim, stated that § 243(h) (8 U.S.C. § 1253(h)) was found in Part V of the INA (dealing
with deportation and adjustment of status) which applied only to aliens within the United
States. Id at 1510. The Eleventh Circuit's decision in Baker provided much of the impetus
for the Supreme Court to grant certiorari in Sale. See supra note 42.
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A. Section 243(h) of the Immigration and Nationality Act
In concluding that section 243(h) of the INA does not apply extraterritorially, the Court looked to "all available evidence about the meaning of [the
statute]."" This included the fact that section 243(h) was directed at the
Attorney General, the location of section 243(h) in Part V of the INA,6 the
fact that the Act does not suggest any extraterritorial application, the 1980
amendment to the INA which added the phrase "or return," and the relevance
of the phrase "deport or return" in general immigration law.'
The majority held that the Attorney General is not limited by section
243(h) of the INA since the INA applies only to aliens in U.S. territory, and
since Executive Order No. 12,807, directing the Attorney General to
repatriate Haitians picked up in international waters without screening them
to determine their status as refugees, draws its power from the Executive
Branch.6 7 The majority supported its contention that section 243(h) does
not apply extraterritorially by noting that none of the provisions of the INA
purport to apply outside of United States territory." The Court found
further justification in the fact that section 243(h), which the appellants
claimed forbids the Attorney General from repatriating the Haitians without
determining whether they are refugees, is placed under Part V of the INA,
entitled "Deportation; Adjustment of Status," and therefore clearly applies
only to aliens within the United States territory.7'
As further grounds for its conclusion that section 243(h) of the INA does
not apply extraterritorially, the majority noted the presumption that acts of
6Sale
65

v. Haitian Ctrs. Council, Inc., 113 S. Ct. 2549, 2562 (1993).

Part V of the INA is titled "Deportation; Adjustment of Status." Id. at 2557.
113 S. Ct. at 2561.
Id. at 2559. Justice Stevens explained:
Title 8 U.S.C. § 1182(f) provides: "Whenever the President finds that the
entry of any aliens or of any class of aliens into the United States would
be detrimental to the interests of the United States, he may by proclamation, and for such period as he shall deem necessary, suspend the entry
of all aliens or any class of aliens as immigrants or nonimmigrants, or
impose on the entry of aliens any restrictions he may deem to be

appropriate."
Id. at 2559 n.27.
6Id.
at 2560.
'9"8 U.S.C. §§ 1251-1260 (1988 & Supp. IV 1992).
" Sale, 113 S. Ct. at 2560. "Deportation" has always been understood to apply only to
aliens already within the host country. Id. at 2561.
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Congress do not ordinarily apply outside U.S. territory." Here, the Court
noted that the Court of Appeals, in holding that the presumption against
extraterritoriality was irrelevant in this case, had misinterpreted the basis for
applying this presumption.7 2
The majority also found that Respondents' interpretation of the word
"return," as used in section 243(h)(1), as applying to all aliens regardless of
their whereabouts, was incorrect." Here, the Court held that the addition
of the words "or return" to the INA in 1980,'4 "implie[d] an exclusively
territorial application" and was added in order to extend the protection of
section 243(h) to exclusion, as well as deportation proceedings." 5
After noting the "long-maintained distinction between deportable and
excludable aliens for purposes of section 243(h),"'76 Justice Stevens cited to
the history of the INA to further justify the Court's conclusion. He stated
that the Refugee Act of 1980, adding the word "return" and removing the
7 Id. at 2560. See also EEOC v. Arabian American Oil Co., 499 U.S. ___,
11 S.Ct.
1227, 1230 (1991) (quoting Foley Bros., Inc. v. Filardo, 336 U.S. 281, 285 (1949): "it is a
long-standing principle of American law 'that legislation of Congress, unless a contrary intent
appears, is meant to apply only within the territorial jurisdiction of the United States.' ");
Sale, 113 S.Ct. at 2560 (quoting Argentine Republic v. Armada Hess Shipping Corp., 488
U.S. 428, 440 (1989): "when it desires to do so, Congress knows how to place the high seas
within the jurisdictional reach of a statute.").
' The Appeals Court had ruled that the presumption against extraterritoriality was only
to be applied in situations where the laws of the United States would conflict with those of
other nations, and was therefore inapplicable since there were no laws with which to conflict
on international waters. 969 F.2d at 1358. Justice Stevens, however, noted that "the
presumption has a foundation broader than the desire to avoid conflict with the laws of other
nations." Sale, 113 S. Ct. at 2560 (citing Smith v. U.S., 113 S. Ct. 1178, 1183 n.5 (1993)).
7Sale,
113 S. Ct. at 2560.
74 Pub. L. No. 96-212, 94 Stat. 102 (1980) (codified as amended at 8 U.S.C. § 1253
(1982)); see supra note 39 and accompanying text.
"' The Court stated that it could "reasonably conclude that Congress used the two words
'deport or return' only to make § 243(h)'s protection available in both deportation and
exclusion proceedings." Sale, 113 S. Ct. at 2560.
76 Id. at 2561.
Exclusion involves " 'those aliens who have come to our shores seeking
admission.'" Deportation involves
those [aliens] who are within the United States after an entry,
irrespective of its legality. In the latter instance the Court has recognized
additional rights and privileges not extended to those in the former
category who are merely "on the threshold of initial entry." ...
The
distinction was carefully preserved in Title H of the [INA].
Id.(quoting Leng May Ma v. Barber, 357 U.S. 185, 186 (1958) (quoting Shaughnessy v.
United States ex rel. Mezei, 345 U.S. 206, 212 (1953))).
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words "within the United States," "cured the most obvious drawback of [(the
pre-amendment) section] 243(h),"' extending its protection to both types
of aliens, while doing nothing to change the presumption under section
243(h) that both types of aliens would be found in United States territory.7 8
The majority opinion concluded by declining to read into the 1980
amendment to section 243(h) a Congressional intent to provide for the
statute's extraterritorial application.79 The Court held that section 243(h)
"applies in only one context: the domestic procedures by which the Attorney
General determines whether deportable or excludable aliens may remain in
the United States."' s
B. Article 33 of the United Nations Convention Relating to the Status of
Refugees
The Court began its discussion of Article 33 of the United Nations
Convention and Protocol"1 by noting that before the United States acceded
to the Protocol in 1968 and accordingly amended section 243(h) of the INA
to conform with it, the INA as a whole provided some protection to both
types of refugees-those subject to exclusion proceedings and those subject
to deportation proceedings.8 2 Next, the Court pointed to the fact that in
none of the published considerations of the Convention was the United States

7 Sale, 113 S. Ct. at 2561. In Leng May Ma, the Court held that aliens paroled into the
U.S. from detention at the border were not "within the United States" for purposes of the pre1980 § 243(h). 357 U.S. at 186. This "most obvious drawback" was therefore that, prior to
the 1980 amendments to the INA, § 243(h)'s protection was available only to aliens subject

to deportation proceedings.
718Id. at 2561. For further support, the Court cited to the legislative history of the 1980
amendment. Id. at 2561 n.33 (quoting H.R.Rep No. 96-608, p. 30 (1979): "the changes
'require ... the Attorney General to withhold deportation of aliens who qualify as refugees
and who are in exclusion as well as deportation proceedings' ").
79 The Court explained: "it would have been extraordinary for Congress to make such
an important change in the law without any mention of that possible effect. Not a scintilla
of evidence of such an intent can be found in the legislative history." Id. at 2561.
so Id. at 2562.

s' Refugee Convention, supra note 3; Refugee Protocol, supra note 46.
82 Sale, 113 S. Ct. at 2562. As discussed above (supra notes 74-79 and accompanying
text), before 1980, § 243(h) offered protection only to those aliens subject to deportation
hearings. Here, the Court is noting that when the U.S. acceded to the Protocol in 1968, INA
provisions other than § 243(h) already offered protection to both types of aliens, while no
provision extended any protection beyond U.S. territory.
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mentioned as assuming extraterritorial obligations," and remarked how
unusual it would be for the government to assume a burden of protection to
aliens in extraterritorial waters without some acknowledgement of its
extended responsibility."
The Court did feel, however, that since the 1980 Act was passed in order
to conform our law to Article 33 of the Convention, it was appropriate to
address two arguable claims: (1) that the extraterritorial obligations included
in Article 33 were so unmistakable that Congress, in acceding to the Protocol
and subsequently amending the INA to conform its provisions to the
Protocol, intended to make section 243(h) apply extraterritorially; and (2)
that the Protocol might have set out an extraterritorial obligation which is not
included in the INA, but which the Supremacy Clause' would transform
into law.?' The Court, however, looking to the text and negotiating history
of Article 33,
concluded that the Article was not intended to have extraterri87
torial effect.

The Court stated that the full text of Article 33 demonstrated that the
Convention was not intended to have extraterritorial effect.88 This was

'3Id. at

2562 & n.34 (quoting INS v. Stevic, 467 U.S. 407, 417-18 (1984)):
The President and the Senate believed that the Protocol was largely
consistent with existing law. There are many statements to that effect in
the legislative history of the accession to the Protocol. E.g ... []"the
United States already meets the standards of the Protocol"[] .... And
it was "absolutely clear" that the Protocol would not "requir[e] the United
States to admit new categories or numbers of aliens" (citations omitted).
MlId
at 2561.
Sale, 113 S. Ct. at 2562 n.35 (quoting the U.S. Const., Art. VI, cl. 2 which reads:
"[t]his Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land...
86 lM. at 2562.
87 ld
Id at 2563. The full text of Article 33 provides:
"Article 33.-Prohibition of expulsion or return ('refoulment')
"1. No Contracting State shall expel or return ('refouler') a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.
"2. The benefit of the present provision may not, however, be claimed by
a refugee whom there are reasonable grounds for regarding as a danger
to the security of the country in which he is, or who, having been
convicted by a final judgment of a particularly serious crime, constitutes
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because under Article 33.2 an alien is not protected under Article 33.1 if he
poses a threat to the country in which he is located. 9 The reference to "the
country in which he is" in Article 33.2' shows that the drafters of the
Convention intended to limit Article 33's protection to those aliens who were
not in international territory.9 '
The Court found additional support for this proposition in the fact that
section 243(h)(2)(D), 2 the parallel provision in the INA to Article 33.2,
substituted the phrase "security of the United States" for the Convention's
provision "security of the country in which he is." 93 The Court concluded
that, in light of the fact that the 1980 amendments to section 243(h) were
intended to conform U.S. law to the Convention, this parallel reference
reinforced the proposition that Article 33 was only to apply to aliens within
the signatory state's territory. 94
The Court also held that the legal meaning of "return," as used in Article

33.1, is more limited than its common meaning.9 This finding was based
in large part on Article 33.1's parenthetical reference to the French term
"refouler." 9 The Court determined that since the English translations of

a danger to the community of that country."
Refugee Convention, supra note 3, at art. 33.
9 Sale, 113 S. Ct. at 2563.
goRefugee Convention, supra note 3, at art. 33.
9'As the Court explained: "[if Article 33.1 applied extraterritorially, . . . Article 33.2
would create an absurd anomaly: dangerous aliens on the high seas would be entitled to the
benefits of 33.1 while those residing in the country that sought to expel them would not."
Sale, 113 S.Ct. at 2563.
928 U.S.C. § 1253(h)(2)(D). This section reads: "(2) paragraph (1) shall not apply to any
alien if the Attorney General determines that ... (D) there are reasonable grounds for
regarding the alien as a danger to the security of the United States."
93Sale, 113 S. Ct. at 2563 n.36.
94id.

9 Id.at 2563. Here, Justice Stevens noted the "obvious parallel" between the words
"expel or return ('refouler')" in Article 33 and the phrase "deport or return" in § 243(h)(1):
There is no dispute that "expel" has the same meaning as "deport"; it
refers to the deportation or exclusion of an alien who is already present
in the host country. The dual reference identified and explained in our
opinion in Leng May Ma v. Barber, suggests that the term "return
('refouler')" refers to the exclusion of aliens who are merely " 'on the
threshold of initial entry.' " 357 U.S. at 187 (quoting Shaughnessy v.
United States ex reL Mezei, 345 U.S. 206, 212 (1953)).
Id.
96 See Refugee Convention, supra notes 3, 46-47 and accompanying text.
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"refouler" included not "return," but instead words like "repel," "drive back,"
and "expel," the term "return," as used in the Convention, means to
"repulse" rather than to "reinstate."'
The Court found additional support for its interpretation of Article 33 in
the negotiating history of the Convention. The Swiss delegate to the
Convention had stated his interpretation of "refoulment" as not being
applicable to aliens who were in international territory.9" This interpretation
was later reaffirmed by the delegate from the Netherlands, and no objection
was given to either delegate's statements." Realizing that the negotiating

history was not dispositive," ° and that the actions of the United States
"may [have] even violate[d] the spirit of Article 33, ''° the Court nevertheless concluded that the legislative history "solidly support[ed] [the
Court's] reluctance to interpret Article 33 to impose obligations on the
contracting parties that are broader than the text commands."" 2

97 Sale, 113 S. Ct. at 2564 (stating that "[tlo the extent that they are relevant, these
translations imply that 'return' means a defensive act of resistance or exclusion at a border
rather than an act of transporting someone to a particular destination"); lt at 2564 n.38
(citing Larousse Modem French-English Dictionary 545, 607 (1978)). Justice Stevens also
noted that the common meaning of "return" would not make sense when examining Article
33 as a whole:
Under Article 33, after all, a nation is not prevented from sending a
threatened refugee back only to his homeland, or even to the country that
he has most recently departed; in some cases Article 33 would even
prevent a nation from sending a refugee to a country where he had never
been. Because the word "return," in its common meaning, would make
no sense in that situation (one cannot return, or be returned, to a place
one has never been), we think it means something closer to "exclude"
than "send back."
Id. at 2564 n.39.
" Id at 2565-66 ("The term 'refoulment' . . . could not, however, be applied to a refugee
who had not yet entered the territory of a country. The word 'return,' used in the English
text, gave that idea exactly" (quoting Conference of Plenipotentiaries on the Status of
Refugees and Stateless Persons, Summary Record of the Sixteenth Meeting, U.N.Doc.
A/CONF.2/SR.16, p. 6 (July 11, 1951))).
" Id at 2566 (citing Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, Summary Record of the Thirty-fifth Meeting, U.N.Doc. A/CONF.2/SR.35,
at 21-22 (July 25, 1951)).
"oId. at 2567.
101Id. at 2565.
'2Sale, 113 S.Ct. at 2567.
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C. Justification

Justice Blackmun, in his lengthy dissent, set forth several reasons why
both section 243 of the INA and Article 33 of the Convention do indeed
apply on the high seas. However, his analysis fell short of "the affirmative
evidence
of intended extraterritorial application" required by the Supreme
03
Court.

For example, the dissent contended that the authority given to the
President by 8 U.S.C. section 1182(f)104 does not apply to the current

situation because it allows the President to suspend the legal entry of aliens
into the United States, and the Haitians do not claim a right of entry."°
This argument, however, is faulty. The President, in effect, is acting in
accordance with his statutory authority. By repatriating the Haitians without
determining their qualification as refugees, the President is denying those
Haitians who may qualify as refugees entry into the United States. Those
Haitians who are not refugees are disallowed regardless, for as the dissent
itself noted, "[i]llegal entries... are already disallowed."' 60
Next, Justice Blackmun noted that Congress, when amending section
243(h) in 1980, did not replace the deleted phrase "within the United States"
with any other geographical limitation, and therefore clearly intended to
remove any territorial restriction.' 7 Blackmun supplemented this proposition by remarking how Congress included explicit geographical references
in other areas of the INA, and suggesting that Congress would have done
likewise with section 243(h) had they desired that section to have geographical limits.'08
This argument is problematic for two principal reasons. First, the dissent
ignored the fact that Congress, as well as the Executive Branch, had
remarked that the United States' accession to the Protocol in 1968 would not

103 Id at 2561.

'04
See supra note 67 and accompanying text.
105Sale, 113 S. Ct. at 2574 n.9.
106Id.

Id. at 2575.
'8 Id Blackmun referred to Section 207, governing overseas refugee processing, and
Section 208, governing asylum claims by aliens" 'physically present in the United States, or
at a land border or entry port.' " Id He further remarked: "[w]hen Congress wanted a
provision to apply only to aliens 'physically present in the United States, or at a land border
or port of entry,' it said so." Id
'07
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alter the current withholding of deportation policy under section 243(h)."°
Given that the purpose of the 1980 amendments was to conform U.S. law to
the Protocol and that the pre-1980 section 243(h) did not extend protection
into international territory,110 the dissent's contention is weak, for section
243(h) was amended primarily as a formality and was not an effort to alter
substantively the statute's coverage."'
More importantly, Justice Blackmun ignored the fact that Congress, when
amending the INA in 1980, did not mention any extended territorial
application.112
In fact, as the majority noted, Congress viewed "the
changes '[as] requir[ing] the Attorney General to withhold deportation of
aliens who qualify as refugees and who are in exclusion as well as
deportation proceedings.' "1,3 This fact reaffirms the majority's conclusion
that the only change brought about by the 1980 amendments to section
243(h) was the extension of the section's protection to those aliens4 subject
to exclusion proceedings who had previously not been protected."
The dissent attacked the majority's reliance on the presumption that acts
of Congress do not normally apply extraterritorially"' through several
channels. First, Blackmun noted that the majority's reliance on the
presumption unfairly "stack[ed] the deck by requiring the Haitians to produce
'affirmative evidence' that when Congress prohibited the return of 'any'

'9When accession to the Protocol was being considered in the Senate, Senator Proxmire
remarked that there was not "even the slightest possible conflict between Federal... law and
the provisions of the Convention and Protocol." 114 CoNG. REc. 27,757 (1968). In addition,
Secretary of State Rusk noted that the INA withholding provision, § 243(h), already met the
nonrefoulment standards of the Convention. Id. at 27,758 (Letter of Submittal). Similar
statements were also made by President Johnson. lit at 27,757 (Letter of Transmittal). See
also supra note 83.
"0 The plaintiffs conceded that § 243(h) did not apply extraterritorially before its 1980
amendment. Sale, 113 S. Ct. at 2561 n.32.
"'See generally J. Michael Cavosie, Note, Defending the Golden Door: The Persistence
of Ad Hoc and Ideological Decision Making in U.S. Refugee Law, 67 IND. L.J. 411, 422
(1992) (suggesting that United States' accession to Protocol was more of a "symbolic gesture"
than a serious intention to change United States law).
"2 See H.R. RE' No. 608, 96th Cong., 1st Sess., at 30 (1979); S.REP. No. 256,
96th
Cong., 1st Sess., at 17 (1979), reprintedin 1980 U.S.C.C.A.N. 141.
"' Sale, 113 S. Ct. at 2561 n.33 (quoting H.R. REP. No. 608, 96th Cong., 1st Sess., at
30 (1979)). Similar statements were made in S.RE,. No. 256, 96th Cong., 1st Sess., at 17
(1979), reprinted in 1980 U.S.C.C.A.N. 141, 157.
"" See supra notes 74-79 and accompanying text.
1S See supra notes 71-72 and accompanying text.
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alien, it indeed meant to prohibit the interception and return of aliens at
sea.' " 6 Clearly, however, the majority acted properly; the relevant case
law uniformly places the burden on the plaintiff to produce affirmative
n7
evidence that Congress intended the statute to apply extraterritorially.
Justice Blackmun further maintained that the presumption was inapplicable
here because it is only to apply where congressional intent is unexpressed,
and that there can be "no room for doubt" as to congressional intent, since
it deliberately removed the territorial restriction "within the United States"
from section 243(h).'
This deletion, however, hardly qualifies as the
"clearly expressed" intention of Congress to legislate beyond U.S. territory." 9 The legislative history of Congress' 1980 amendments to the INA
(when deleting the phrase "within the United States") is silent on extending
section 243(h)'s protection beyond U.S. territory."n The intent of Congress in removing the words "within the United States" was merely to
conform the U.S. statutory law to that of the Convention, which the United
States, when acceding to the Protocol, did not contemplate as implementing
2
any substantial changes in existing obligations of the United States.' '
Moreover, as the majority noted, Congress, when amending section 243(h),
Congress remarked only that the changes in the United States deportation
policy under section 243(h) would be to" 'require... the Attorney General
to withhold deportation of aliens who qualify as refugees and who are in
exclusion proceedings as well as deportation proceedings.' "'
In addition, Justice Blackmun contended that where the basis for applying
Sale, 113 S. Ct. at 2576.
See, e.g., Labor Union of Pico Korea, Ltd. v. Pico Products, Inc., 968 F.2d 191, 194
(2nd Cir. 1992) ("plaintiffs carry the burden of demonstrating a Congressional purpose to
overcome the presumption against extraterritorial application"); E.E.O.C. v. Arabian American
Oil Co., 111 S. Ct. 1227, 1231 (1991) ("petitioners' evidence.., falls short of the affirmative
congressional intent required to extend the protections of the Title VII beyond our territorial
116
"1

borders").

Sale, 113 S.Ct. at 2576.
u9 See, e.g., Labor Union, 968 F.2d at 194: "... laws generally apply only in those
"

geographical areas or territories subject to the legislative control of the United States, absent
Congress' clearly expressed affirmative aim to the contrary" (emphasis added).
' See S. REP. No. 256, 96th Cong., 2d Sess. 1 (1979), reprinted in1980 U.S.C.C.A.N.
141; H.R. CONF. REP. No. 781, 96th Cong., 2d Sess. 19 (1979), reprinted in 1980
U.S.C.C.A.N. 160; H.R. REP. No. 608, 96th Cong., 1st Sess. 30 (1979).
12) See supra note 109.
"2 Sale, 113 S. Ct. at 2561 & n.33 (quoting H.R. REP. No. 608, 96th Cong., 2nd Sess.

30 (1979)).
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the presumption that acts of Congress do not ordinarily apply outside U.S.
territory--the" 'common-sense notion that Congress generally legislates with
domestic concerns in mind' ""-"seems unjustified or unenlightening ....
generally-worded clauses covering varying subject matters are routinely
applied extraterritorially.""' However, the legislation in the cases which
the dissent cited as examples are not at all similar to section 243(h), the
statute in question in Sale. Indeed, the cases to which the dissent cited
concern subject matters in which territorial limits for United States action are
clearly defined."
Moreover, Justice Blackmun gave no basis for his
conclusion that the notion that "Congress generally legislates with domestic
concerns in mind" was "unjustified or unenlightening" with regard to section
243(h) of the INA. In fact, the INA is clearly a matter of domestic concern,
setting up a controlled system for the entry of aliens into the United States.
The dissent then stated that this presumption did not apply to section
l
243(h) of the INA since the INA clearly regulates international matters.'
The INA, however, does not clearly apply to international territory. The
Haitian Centers Council, who filed the suit in Sale, acknowledged that before
the 1980 amendments the INA applied only to U.S. territory. 27 This
admission, combined with the fact that Congress, when passing the 1980
amendments, did not mention the amendments' extending section 243(h)'s
protection beyond United States territory, defeats the dissent's proposition.'2
With regard to Article 33 of the Convention, Justice Blackmun maintained
that it clearly was intended to apply extraterritorially. His reasoning here,
however, is also flawed. Justice Blackmun stated that Article 33.1, since 29
it
does not contain any geographical limitation, applies extraterritorially.1

1 Id. at
124 id,

2576 (citing Smith v. U.S., 113 S. Ct. 1178, 1183 n.5 (1993)).

'2 Sale, 113 S. Ct. at 2576.
See, e.g., Ford v. U.S., 273 U.S. 593, 607-08 (1926)
(affirming defendant's conviction under National Tariff and Prohibition Acts since a treaty

between United States and England, established to prevent the smuggling of alcohol into
United States, clearly set out territorial limits wherein the United States was given authority
to board British ships to search for alcohol being smuggled into the U.S.).
126

Sale, 113 S. Ct. at 2576-77.

'2

id. at 2561 n.32.

e.g., S. REP. No. 256, 96th Cong., 1st Sess., at 1-2 (1979), reprintedin 1980
U.S.C.C.A.N. 141; H.R. CoNF. REP. No. 781, 96th Cong., 1st Sess., at 19 (1979), reprinted
in 1980 U.S.C.C.A.N. 160. See also supra note 120.
'2 Sale, 113 S.Ct. at 2570.
'28 See,
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The dissent criticized the Court's statement that Article 33.2 supports the
interpretation that Article 33 applies only to a country's territory,"
suggesting that, according to the majority's analysis, an exception that
"removed from the Article's protection all refugees who 'constitute a danger
to their families' . . . presumably would render Article 33.1 applicable only
to refugees with families." '
This analogy, however, is fundamentally flawed and unrealistic. A
refugee's danger to his or her family has no bearing on whether a country
should allow his or her entry into its borders, unless that refugee's family
was already in the country. Moreover, a provision that excepted for refugees
"who constitute a danger to their families" would be different in kind from
Article 33.2's exception for refugees who constitute a danger "to the country
in which they are." Such an exception would only be comparable to an
exception that applied to refugees who constitute a danger "to their
countries," rather than "to the country in which they are." The drafters of
the Convention chose their phraseology carefully,"' and had they placed
an exception for refugees who constitute a danger "to their countries," the
majority assuredly would not have concluded that Article 33's protection
extends only to aliens with countries, as the dissent's logic suggests.
In addition, the dissent criticized the majority's reliance on the negotiating
history of the Convention, pronouncing it "misplaced," since "[r]eliance on
a treaty's negotiating history ... is a disfavored alternative of last resort,
appropriate only where the terms of the document are obscure or lead to
'manifestly absurd or unreasonable' results."'3
The dissent's reliance
upon the Vienna Convention is misplaced. This entire controversy would
not exist if Article 33's terms were not somewhat "obscure." There have
been many cases which have attempted to interpret it."4 More specifically,
the French term "refouler," in Article 33.1 certainly qualifies as obscure. In
fact, as the majority pointed out, the drafters of the Convention wrestled with

'30

See supra notes 88-94 and accompanying text for a discussion of the majority's

position.

131Sale,
132 See,

113 S. Ct. at 2570.
e.g., CONFERENCE OF PLENIPOTENTIARIES ON THE STATUS OF REFUGEES AND

PERSONS, Summary Record of the Thirty-fifth Meeting, U.N.Doc.
A/CONF.2/SR.35 (July 25, 1951).
133Sale, 113 S. Ct. at 2571 (quoting Vienna Convention on the Law of Treaties, art. 32,
1155 U.N.T.S. at 340 (1969)).
'3 See, e.g., McNary, 969 F.2d 1350 (2nd Cir. 1992), and INS v. Stevic, 467 U.S. 407
(1984).
STATELESS
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the term for some time.

IV. CONCLUSION

Although Justice Blackmun pursued a worthy cause, his legal analysis falls
short. He simply did not present the "affirmative evidence" necessary to
outweigh the majority's strong reasoning. Most significantly, he failed to
overcome the clear indications that neither Congress, in amending section
243(h) in 1980, nor the governments of the United States and other nations,
in ratifying the U.N. Refugee Convention and Protocol, viewed their
obligations with regard to aliens as being extended to international waters.
Indeed, the plight of these aliens is horrible. The majority, too, recognized
the gravity of the Haitians' crisis."
The fact remains, however, that
" 'although the human crisis is compelling, there is no solution to be found
in a judicial remedy.' "''
Fortunately, this massive influx of Haitians may soon come to an end. On
August 27, 1993, the United Nations voted to suspend its devastating oil
embargo on Haiti."
This followed the Haitian Parliament's acceptance
of Mr. Robert Malval as the new Prime Minister, as General Raoul Cedras,
the leader of the coup, has agreed to step aside.'3
Although an initial
U.N. plan, whereby Aristide was to return to office on October 30, 1993, has
apparently faltered, hopes are high that a new plan can restore democracy in

Haiti.' 4

Austin E. Carter

'"Sale, 113 S. Ct. at 2565-66.
'36 Id. at 2567.

117Id (quoting Haitian Refugee Center v. Gracey, 809 F.2d 794, 841 (D.C. Cir. 1987)
(Edwards, J., concurring)).

"a'Frank J. Prial, U.N. Lifts Haitian Oil Embargo As Junta Preparesto Step Aside, N.Y.

TdES, Aug. 28, 1993, at Al.
139 David Binder, Haiti's PremierIs Installed, but in Washington and Amid Heat, N.Y.
TIMEs, Aug. 31, 1993, at A3.
'44Hopes Risefor Aristide's Return, ATLANTA J. & CONST., Oct. 24, 1993, at Al. The

original plan faltered because of the defiance of Haiti's military leaders. Id The U.N.,
however, has resumed the oil and arms embargo in pursuit of its goals. Id

